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A Dualistic Study on the Possession’s Antagonistic Effectiveness of Leasehold Right
ZHAI Yun - ling & GUO Jia — wel

Abstract: Article 725 of the Civil Code modifies the Contract Law to make the lease right legally effec—
tive against the transferee based on the lessee’s possession of the leased object. In terms of substantive law,
there are limitations in the constructive effect of the possession right of the lease right, which affects the
transaction order based on the principle of publicity of property rights in the lease of real estate and quasi re—
al estate, and increases the verification obligation and transaction costs in third — party transactions. In
terms of the procedural law, the “lessee’s possession of the leased property” has changed from the fact find-
ing standard for false lease in Article 31 of the provisions on implementation objection and reconsideration to
the formal elements for the acquisition of confrontation of the lease right set by the civil code. Therefore, the
procedural application and review standard for the lessee’s objection to implementation should be amended.
During the execution objection of the outsider, the formal review shall be conducted on the authenticity of
the lease relationship, and on the basis of comprehensively considering the opinions of all parties and weig—
hing the interests of all parties, it shall decide whether to turn to the action of execution objection or direct
“rent auction”. The construction of the model of the antagonistic effect of the possession of the lease right in
China, on one hand, we should make a restrictive interpretation of “possession” in the lease of movable
property; On the other hand, space should be reserved for future legislation to ensure the preferential appli—
cation of the special law on the publicity of the lease right.

Key words: leasehold rights possession presumption of rights adversarial effectiveness opposition

to execution



